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Gavmnent Code, '' CBLA respectfuUy submits that this n w  G w m e n t  Code section 
BS584,1, which pusports to mithorim the pass-through of COG cost@, should mt be given mdue 
weight by the C ~ ~ i $ ~ i ~ ~  in ~ ~ ~ d ~ ~ ~ n ~  thi8 review. CBM i s  particularly concerned that this 
new mactment (which has not yet undergone judiciaI review) should no_C, be deemed ta esttiblish 
any valid legal ~ t h o r i t y  for COGS to attempt to pass on the costs of this State-mandated housing 
determination process to the b'llilders or ~ U Y ~ S  of new homes; 

Amicus CBN is a statewide nonprofit ~ ~ ~ ~ ~ ~ & t ~ ~ n ~  with nemly 6,000 member8 
active in all aspects of the home building industry thoughout Ca1i;tornia. CBM, though its 
members and associate@, represents more thm 500,000 people employed as homebuildas, 
contractom, mpplim, and allied professionals such as architects, attorney, engineers, and 1md 
use plannefs and designers, G ~ ~ i ~ ~ e ~  to meeting the ~ ~ a t ~ ' ~ ' h ~ ~ s i ~ ~  needs and expanding home 
ownership oppmhnities far all CaZifamims, 

The homebuilding industry in California, and the CBLA as its representative, have 
supported efforts to asswe that the diverse communities thrwgho~t the state take adequate 
measures to plm for and provide ~ p p ~ ~ ~ ~ ~ ~ ~  to address the hottsing needs aftbe people of 
California. h recent years, State and local p l m h g  agencies as well a6 the homebuilding 
indnstry have been partict12i~ly, concerned with the challenges of attempting to meet needs for 
"affordable I I O U S ~ ~ ~ "  throughout CaIifoda and to reduce the barriers to wider distribution of 
housing which may 'be affordable tr, all segments of the residential community. California has 
recaCr;nized the State-wide importance oftl;lese objectives to California as a whole, throczgl.J ' 

repeated legislative mactments intended to strengthen the Housing Element a6 8 component of 
the gmeral plm process a d  to bolster the process o f p l e n g  to meet hausing needs on a 
reghid basis (e.g., Government Code section 65580,) Additionally, the benefits, and the 
b ~ ~ ~ ~ ,  of this process have been recogaiztsd as being of S ~ ~ ~ ~ D ~ i ~ ~  concen~, 

CBIA and its members are therefore particularly concerned that the enactment of 
n w  Covemmt Code section 65584.1 [added by Section 58 of$13-2 102 (Stat&, 2004, ch, 227)] 
na6 s w e  as a new m p m t  in sqppod o f  any attempt to foist these State-mandated costs, which 
me ostensibly for the benefit of the State and regional ~ ~ ~ ~ ~ t i ~ s  as a whole, onto that Eraction 
of tlie community which may be involved in building and buying new homes. Any such attempt 
to single out the builders ofizm homes and the occqpmt6 of those new Iiomes to bear the costs 
of this State-mandated planning process would encounter numerous confititutional and other 
legal barriers but would also encounter  us public policy objactiona, It would indeed 

For example, the Legislature has declared: "As a matter of statewide concern it is 
necessary for the state to limit the ~~~~~ ofvaJrious fee$ charged by local agencies, 
including, but not limited to charter cities, in order to carry out the intent md purpose of 
Micle XI11 A ofthe California Constitution." ($tatsn 1981, ch. 914 9 1, enacting former 
Gw't Code 54990, now 6 66013); fee aim, Ehrlich v, City of C ~ Y B P  City (1 996) 12 
Cal.4tlr 854, 867, in which the Supreme Corut stated that by interpreting the ~ i ~ ~ ~ a ~ ~ ~ ~  

WOZ-SFPPP\6 1439095.1 -2- 



DEC.38.2884 4:29PM SF SHEPPQRD MULLIN15 4154343947 
8 

NO.858 P.4/9 

involve a cmel 'irariy were this new legislation to be construed to allow ae Costs of state- 
mmdated rogio;nnI plzpning, intended to identify housing needs and create opportunities far 
more and affordable housing, to be passed though cities md counties onto those vmy mahbers 
ofthe cornunity who are involved in trying to meet those needs, Such a counterpradvctive 
application voyld further exacerbate the diffioulties of providing atfordable housing in 
California. I 

Their widnopea8 use notvvitbsta;nding, residentid developinent 
fees - which constitute thr~ bulk of development: fee revenue6 - are 
controversial on zit least two counts. The first GODC~IIU the high 
degree ofvariation between jurisdir;tions regarding which fees are 
charged and their amowts. . . I A second issue o f ~ a n c m  
regarding local development fees concerns theix contribution to the ' ' 

high cost of housing, Theory suggests, and mme empirical studies 
~ e ~ ~ n s t ~ ~ ~ ~ ,  that few contribu to directly to thie higher housing 
prieeg, ~ ~ ~ ~ ~ ~ a 1 1 ~  during periods of strong housing demand, (,Pay 

I 

to Play, pp, 1-2.) 

There appeass to be little question that the GWS imposed by State requirement8 
that xegional COG8 determine regional housing nereds md hplemmt programs Pa attempt to 
meet those identified housing needs 'are State mandated costs requiring reimbwmnmt mder U1.e 
California CanshWion, Wide XI11 B, E;ection 6, The CamiGsjonfs 'notice re reconsideration' 
raised the question whether the enaGtment of new Section 65584,1 may be deemed to trigger ae 
exception to such reimbursmntsnt provided by (r;roveiment Code section 17556, where local 
agacies incming State-mandated costs are deemed to have the leg$ authority to impose a ''fee" 
to recoup those ~ ~ t 5 .  CWA submits that nmv Government Code section 65584.1 does 
provide such authmiky. CBLA specifically objacts to any implication that section 65584,l may 

mthori~e COGS to pass on their State-mandated costs to homebuilders 
~ ~ ~ ~ b u ~ e ~ ~ ,  by way of  new "fees" which may be adopted by cities or counties, 

detmed 

Fee Act [Gov't Code 5 9 66000 et seq.] coqsistently with the constitati:ond nexqe 
staidards of NaIZan md Dolm, ''we serve fhe Iegislative p w o s e  o f  protecting developers 
from diGproportioixttte and excessive fees, , . ,.If 

W02rSF:PPD\6I 4391195.1 -3- 
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Moreover, even if COG6 were to attempt to take advantage of this nbw statutory 
''fee authority" the statute provides no guidmce nor my standards BE to how such a "cofit 
remvely" fee could lawfully be implemented. The statute merely purports to permit charges 
sufficient to Wmr the projected reasonable actual cmts of the comcil in distributing reg,onal 
hansing needs J 2  How could such covered cor;ts appropriately be apportianed song the 
rnmber agencies ofa COG? Pex capita? Per.smface area? P q  tax base? Per ~~~~ of COG 
staff time "actually" spent an analysis of each member agency's housing needs? Sha.rtld 
uncooperative ~r non-compliant member agancies be charged more than cides or countieg that 
have readily p l a e d  for and zoned appropriate land to meet their regional fair share of housing 
iieeds? Thh lack o f  my' standwd for the apportionment aJld fair allocation of ''covered costs" 
'wortld be ma&ified and become even more legally significant ifthb rnBrnber cities md counties 
were tc~ try to pas8 on thek "share" of COG planning cost@ to homebuilders md homebuyae, 
who may Aed themselves thus charged with a "shar~'' afcost~ i ~ p r ~ ~ ~ ~ ~ ~ I y  or illegsllly divvied 
up mong the respective cities or counties comprising the COG. 

This portion of Section 65584,l also contains intemnllv inconsistent lmguage, e.g,, by 
pqol.ting to authorke fees to cover "hepr~jecled reasonable, actuql casts of the 
comcil, . . . I '  Eva1 if such "fees" were allowed, the statute is unclea whether Uie casts to 

2 
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The third md fourth sentmces of new Seotion 65584.1 p u p r t  to authorize cities 
and counties to "charge a, feefV to "s~~pport the work of the planning agency [COG]" for regional 
housing needs p l m i n g  "and to reimbume it [the city OT comty] for the cost: of my fee chaqpd 
by the colmcil of goveinment to cover the council's actual costs . . . I' and direct that tl.le legislative 
bodies o'f cities or counties may impose any such fee pursumt to Section 66016.g . 

I 

q~wever, this statute does not provide a valid basis for cities md cowties to pass 
~~~~ costs &ey may incw for the s q q ~ r t  crf the ~~~~~~~~ needs work performed by &e 
regional COGS, and pdcularly this statute would not provide a basis for a valid "fee" (as 
opposed $0 a "tax") for Several masons: 

A. No B.asi$ for Seekhe Rehb.ur.mnent of Costs Incurred, 
by Other Amncies: 

To the extat that cities and c ~ ~ t i e s  in California axe deemed to havg authority to 
impose I'foes'' to reimburse for governenla1 casts incurred, such fees have: bem caIllfiltled to f l~e  
reasonable C O S ~ ~  or burdens imposed an the p ~ c u l a r  city or ccrunty imposing tha "fee," To the 
axtent that the authority of cities and calmties to impose "fees'' generally is ddved from the 
"police power'' of svch cities and cgmties mda the Cdifomia Constitudon, such pbwer is I 

canfined to the activities oftlie city or c o u t y  within itts own jurisdiotian (Cal. Canst,, art. XI;, 
section 7). There is  na basis for local agencies in California to impose fees on private pmperty 
ownex6 or ~ ~ v ~ l ~ ~ ~ r s  to " ~ ~ i ~ b ~ s ~ ' '  for costs incurred by others, See, e-g., Price ~ ~ ~ ~ ~ ~ p ? ~ ~ ~ ~  

v, ~ ~ d ~ ~ ~ ~ ~ ~ ~ ~ ~ t  ~g~~~~ afthe city ~ ~ c ~ 2 ~ ~ ~  (9th Cir. 1988) 852 F2d 1123,1126 (no 
authority f ir  imposition of an 'impact $fee' far the purpo~e af reimbursement of option deposit. 
paid to agency by prior developer). 

€3. VWation af California Canstituti-o,n - No Wees!' for Gene,rpl 
,Gnvernmcntal Services:, 

Again, this portion of Section 65584.1 refers to fees covering the COG'S "actual COGW 
and is inct;rnsiStent with the wording o f  Section 66016, ta which it also re€ms, since 
Section 660 16 provides for t h g e  fees 80 be set on the basis of "estimated c o ~ t s ' ~  to 
provide scivices, ad. for adjusting fees if they ''create revenues in excess of actual COS~S," 

3 
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SimhrIy, the Constitution also prohibits the imposition of service fees ox chargas 
on propmy omers unless the sewice is actually used by, or immediately available to, the 
pr~perty owner (art. SiXI B, section 6(b) (4)) 'Tee or charges bawd on potential or f i i b ~  use of 
a service are not permitted,'l 

Any purported "fee" imposed. by a city or county to pass ~~~~~ the cost5 of 
work pafamed by the? distiiict COG entity ia complying with a;tl on-going mandate from tfie 
State, independent of mjs individual development activity, would be a "tax'' rather than a lffi&' 

and would therefore require appropriate voter approvd under the Constitution, 
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section 66014 such fees rnudt Be limited to the reasaattble c o ~ t  of providing the services to file 
paiculru project OF fqe payer: Unlike such project-specific; planning costs, however, the costs 
incuned by COG8 for determining md distributing the region's housing needs are iqcmedl 
i n d ~ ~ ~ , ~ ~ n t l ~  o f  any pmticuhr ~ ~ v ~ ~ o p ~ ~ ~  praject, and ia fact wovld be ;incurred by the COG 
in ~ ~ ~ ~ ~ 1 ~ 1 1 ~  its State mmdate to pmbdically updqte i ts  hcrasing analysis regardless of the level of 
development prodessing, or even in the absence of any develcipment activity. "Fees hpoged on 
developers must be based on the c o ~ t  of increased S W V ~ G G ~  made nammry by the development,'' 
Ciw ofDublin v. Coupr@ 6fAlamsdu (1993) 14 Cal.App.4th 264,283 (citations omitted,) Since 
individual development projects would not cause any "cost of increased services" by the COG8 
in perfomnhg the; how@ distribution work on a regional basis, any attempt to pass hese costs 
t1xcr~gh to developers would rro2: 'be lawful d e ~ ~ l ~ ~ ~ ~ ~ t  fees. 

'lReguMxy fees" have also been recognized as exceptions to Proposition 13's 
mandate fir voter approval of special taxes in some sitgations, which are distinct from the 
ctrrent scenariol Govme;t;lt: Code section 50076 provides that a "fee which does not exceed 
the reasonable cost ofproviding $lie B ~ I V ~ G G  or regulatoly activity for which the; fee is chaxged 
gg j  which i s  pot ]?vied far ~myal revenue purposesf7 will nod be cansidered a6 a I'gpecial tax? , 

In ~ ~ ~ i t i ~ n ,  case law ~~~~r limits the soope ofvaIid ' ' ~ ~ ~ ~ , a ~ ~ ~ y  feesrf 50 that "if revenue is &e 
primary purpme [of the exaction] and regulation is merely incidental, the impositian'is a tax .In 
genexal, where it i s  exacted solely for rwenue purpcms md its payment gives the ri&t to 
carry on the blx8iness without any further conditions, it is a tax,!' Perand v. City of #an JQM 
(198G) 42 Cal13d 365,375; UfiitedBu#inem Corn. v. City ~fsldln Diego (1979) 91 Ca3,AppA3d 
1 56p 165. I-Iere, there i s  not even 8 pretense of a ''regulatory'' function involvrsd in the proposed 
pass-though of cwts fiom the regional COGs, as they have n , ~  role in regulating individual 
lousing development projects, In addition, the legislative ~~~~~ af new section 65548.1 shows 
a clear intention on the part ofthe $tate simply $0 create the illusion o f  a possible new locd 
revenue source 80 that the State may renew ita argument Wial it need 110 longer reimburse the 
costs impased on COGs ia complying with the State mandate for detminiQg regional houlsing 
needs, A 'lf~el' in my mount imposed by the cities and counties would therefore bpmp~rly  
exceed the "reasonable coBt6" of non-existent regulatory Garvices provided, would bear no 
reanonnblf: relaticmahip tr;, my social or economic "bqrdens" on the cities or cowties generated 
by housing developers, and would purely be for revenue purposes, making any such im;posi'lion 
an vnaufliorjlzed and invalid 
District ( X  985) 165 Cal,Appt3d 227,235, 

Beaumont Ibauest~rs v. B~aumont - Chsl7y Vulley W4tep 

See, el& Government Code sectiom 66016,54990; 76 Qps. Cal. Atty, Gen, 4 (1993). 4 

W02-SP.PPP\6 143 9095,l -7- 
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I 

yet; tulothrr~r fmidmmtal and constitutional bnpedhhent to the Commission's 
consideration of new section 65584.1 ag providing authority fir COGS seeking to recover their 
costs frclm 'brrilders or buyers of  new homes is the absence of m y  nexqs 01' reasonable 
relationship between the costb incurred by the COGS and my Ympnotsl' at~butable to new 
development. As noted above, the COG6 are mandated to continuously determine md update the 
housing needs of their respective independently of any particular development project or 
level of development activity. Indeed, there may even be an inverse ~ ~ l a t ~ ~ ~ $ ~ i p  between 
housing development and the work of the COGS: the more ~ e w  housing that is being created in a 
p d ~ t ~ l i ~  ~ ~ ~ ~ ~ ~ y ,  the more likely it is that the housing needs of that c ~ ~ ~ ~ ~ t y  ase being 
Zlddres5ed, 

Th'dYik YOU for a%irding U8 this oppo~mity to present the cm~erns of ~e CBM, 
and wa appreciate yow consideration ofthis response, 

Please add us to the mailing list for this matter. Our email address is:  
~ q . s n ~ s h ~ p n r d m u l l i n .  c o ~ .  We look forward to continued participation in this process as 
it: moves Forward, 

sHEpPAR]D W I N  NCEITER AND HAMPTON 


